
                   GUIDE FOR SUPER FUNDS TO DEVELOP A
           VIRTUAL (ELECTRONIC) FORM VERSION OF THE
       NOTICE OF INTENT TO CLAIM OR VARY A DEDUCTION
                    FOR PERSONAL SUPER CONTRIBUTIONS
Section 1 

Introduction
This guide is designed to assist you in developing a virtual (electronic) form to facilitate your members giving you a notice of intent to claim or vary a deduction for personal superannuation contributions (notice), as required by section 290-170 of the Income Tax Assessment Act 1997 (ITAA 1997).  
This guide is divided into four sections:
· Section 1   Introduction
· Section 2   Requirements for a virtual (electronic) form version of the notice to be in the approved 
form
· Section 3   Virtual form information for super funds (and RSA providers) to help you assist your 
                        members      
· Section 4   Virtual (Electronic) Form:  
                   Lists matters you need to be satisfied about, and the information you will need to obtain 
                         from your members, to enable your virtual (electronic) form to meet the requirements 
                         for a notice to be in the approved form. This will be different for an original notice and 
                         a variation.

Legal issues

Penalties may apply for making false and misleading statements
An individual (or their agent) may be liable to an administrative penalty in respect of a statement which is false or misleading in a material particular, such as in a form which is lodged electronically.   
When developing a virtual form, your virtual form acknowledgment, and advice you give to your member that their notice is invalid, ensure that your system and processes are designed with an understanding of the false and misleading statement penalties, and their application to you and your members.
In particular it is important to ensure that any automatic response you send to a member who has lodged a virtual (electronic) notice cannot be misconstrued as formal acknowledgment by your fund of their notice.
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 For more information on the application of false and misleading statement penalties, refer to our website.
Section 2 

Requirements for a virtual (electronic) form version of the notice to be in the approved form 

In addition to the requirements specified in Section 4 of this Guide, the following considerations should also be taken into account:

Virtual Form Member Signature
To lodge a virtual form in the approved form, your member must electronically sign the declaration contained in the virtual form.  In all cases the electronic signature produced by the member must meet the following requirements: 
(a) a method is used to identify the member and to indicate the member’s approval of the information communicated, 

(b) the method used is as reliable as is appropriate for the purposes for which the information is communicated, and
(c) the super fund to whom the signature is required to be given consents to that requirement being met 
      using the method mentioned in paragraph (a).
A virtual form may be given by an agent on behalf of the member, including a legal personal representative of a deceased person. Acceptance in those circumstances will be in accordance with your normal fund procedures for dealing with authorised persons and for establishing proof of agency.
Virtual Form Electronic Integrity 

In all cases, and having regard to all relevant circumstances at the time of the communication, it is a requirement on you that the method of generating the virtual form provides a reliable means of assuring the maintenance of the integrity of the information contained in the document. 
The integrity of the virtual form’s information is maintained only if the information has remained complete and unaltered, apart from:

(a) the addition of any endorsement; or

(b) any immaterial change

which arises in the normal course of communication, storage or display.

It is also a requirement on you that at the time the virtual form communication is sent, it is reasonable to
expect that the information would be readily accessible so as to be useable for subsequent reference.
It may be needed for subsequent reference, for example, where your members have lost, or failed to receive, your acknowledgment, and they request a new acknowledgment.  In such circumstances, you can:

· provide them with a copy/duplicate of the original virtual form acknowledgment, or 

· confirm their original notice is valid and provide them with a new virtual form acknowledgment.

It may also be needed subsequently if the ATO later requests you to provide a list of members who claimed a deduction via a virtual form in a financial year, including detailing the member’s deduction amount stated in your acknowledgment. 

Virtual form record-keeping obligations
It is a requirement on you that you retain for 5 years
 the virtual forms and acknowledgments.  In addition, you must retain (for that same period), in electronic form, such additional information about the virtual form lodged by your member to enable identification of:
  (i)  the origin of the electronic communication;

 (ii)  the destination of the electronic communication;

(iii)  the date and time when the electronic communication was sent; and

(iv)  the date and time when the electronic communication was received;

Your obligations with regards to electronic production and retention of the virtual form and the electronic signature requirements are specified in detail in sections 10, 11 and 12 of the Electronic Transactions Act 1999.
Virtual Form Variations and Acknowledgments
Your virtual form can be used by your member to advise you of their intent to vary their previous valid notice
in the same way that the approved paper form can be used for that purpose.  Refer to Section 4 of this guide for information on the declaration to be used for a variation.
You are able to generate an electronic acknowledgment, or advice to your member that their virtual form is invalid.  You may, however, choose to generate acknowledgments or advice independently from your virtual form.
In particular, it is important to ensure that any automatic response you send to a member who has lodged a virtual (electronic) notice cannot be misconstrued as formal acknowledgment by your fund of their notice.
Section 3 

Virtual form information for super funds (and RSA providers) to help you assist your members

Assist your members who want to claim or vary a deduction for personal super contributions by:

    Accepting notices

·     Ensure your member lodges a notice which is both valid and in the approved form

·     If the member’s notice is to vary a previous valid notice, ensure that it does not increase the amount to be claimed.
Acknowledging notices

·    Provide an appropriate acknowledgment of receipt of your member’s notice.
ACCEPTING NOTICES

Validity

You should reject invalid notices and advise your member. A notice will be invalid if any of these conditions is satisfied:

1. the notice is not in respect of the contribution, or

2. the notice includes all or a part of an amount covered by a previous notice, or 

3. when the member gives you the notice they were not a member of the fund (or holder of the RSA), or
4. when the member gives you the notice you no longer hold the contribution, or 

5. when the member gives you the notice you have begun to pay a superannuation income stream based in whole or part on the contribution, or 

6. before the member gave you the notice: 

·  they had made a contributions-splitting application in relation to the contribution; and 

·  you had received the application and not rejected it. 

If your member has made a partial or full withdrawal, or rolled over part of the contribution during the year, then the maximum valid deduction amount calculation must be done.    
Note that a notice can only include personal contributions.  The following are not personal contributions: 

· rolled over super benefits

· benefits transferred from a foreign super fund

· a directed termination payment paid by an employer (under transitional arrangements that applied until 30 June 2012)

· salary sacrificed amounts,

Notices in the approved form
If you choose to provide your own virtual (electronic) form, make sure your form is developed in accordance with the information contained in this Guide, including the requirements in section 4. This will ensure that the notice lodged by your members is in the approved form.   
There are four ways in which a member can lodge a notice in the approved form:

1.     Lodge their notice using the Notice of intent to claim or vary a deduction for personal    

        super contributions (NAT 71121) approved paper form, or

2.     Lodge their notice using their fund’s (or RSA provider's) own ‘branded’ paper form, which    

        contains all the information in the approved paper form.   

3. Lodge their notice using a virtual (electronic) form that their fund has developed in accordance with the  

  information contained in this Guide, including the requirements in section 4., or
4      Lodge their notice by sending their own correspondence to their fund (or RSA provider), as   

        follows:

(a) Original notice - 
The member can send their own correspondence to the trustee of their superannuation fund or to their RSA provider when notifying, under section 290-170 of the ITAA 1997, their intention to claim a specific amount of their personal contributions as a tax deduction. In doing so, they must at a minimum provide the information described below:

· First name

· Family name

· Date of birth

· Fund name

· Fund member account number

· The financial year in which the personal contributions were made

· The amount of personal contributions made to their fund which are covered by their correspondence 

· The amount of the personal contributions covered by their correspondence which the individual intends to claim as a tax deduction

· A declaration that they are lodging this notice at the earlier of either:
· before the end of the day that they lodged their income tax return for the income year in which the personal contributions covered by this notice were made, or
· before the end of the income year following the year in which the contributions were made.
· A statement that the information contained in their correspondence is true and correct

· Their signature, and
· The date (day, month and year).

(b)  Variation - 
The member can send their own correspondence to the trustee of their superannuation fund or to their RSA provider when notifying under section 290-180 of the ITAA 1997 that they wish to vary their previous valid notice of intent to claim a deduction for personal super contributions, and reduce the amount of personal contributions for which a tax deduction will be claimed. In doing so, they must at a minimum provide the information described below:

· First name

· Family name

· Date of birth

· Fund name

· Fund member account number

· The financial year in which the personal contributions were made

· The amount of personal contributions made to this fund covered by their previous notice

· Statement that the individual wishes to vary their previous notice and reduce the amount of personal contributions for which a tax deduction will be claimed
· The amount of their personal contributions for which a tax deduction will now be claimed (this may be a nil amount)
· A statement that the information contained in their correspondence is true and correct

· Their signature, and
· The date (day, month and year).

(c) Variation
The member can send their own correspondence to the trustee of their superannuation fund or to their RSA provider when notifying under section 290-180 of the ITAA 1997 that they wish to vary their previous valid notice of intent to claim a deduction for personal super contributions because the ATO has disallowed their claim for a deduction for the relevant year. In doing so, they must at a minimum provide the information described below: 
· First name

· Family name

· Date of birth

· Fund name

· Fund member account number

· The financial year in which the personal contributions were made
· The amount of personal contributions made to this fund covered by their previous notice

· A statement that the ATO has disallowed part or all of their claim for a deduction and advising either the amount that has been disallowed, or the amount of their personal contributions for which a tax deduction will now be claimed (this may be a nil amount)
· A statement that the information contained in their correspondence is true and correct

· Their signature, and
· The date (day, month and year).
Variations
Only accept variations that reduce the amount of the deduction to be claimed.
A notice of intent to vary a deduction cannot increase the amount to be claimed. A variation may only reduce the amount to be claimed (including reducing it to nil). 

If a member intends to claim a deduction for an amount that was not covered by a previous notice, they must lodge a separate notice to be eligible for that deduction. This will be a new notice rather than a variation.
!  Always advise your members of the reasons for rejecting their notices and of any actions they can take to lodge valid notices. This may reduce the frequency of escalated complaints.

ACKNOWLEDGING NOTICES

Acknowledge valid notices
You are required to acknowledge your member's valid notice, without delay, unless the value of the relevant super interest, on the day you receive the notice, is less than the tax that would be payable by you in respect of the contribution if you were to acknowledge the notice. 

In order not to disadvantage your members, we recommend that your acknowledgment include: 

· a statement acknowledging your receipt of their notice of intent to claim a deduction 

· the date that 

· the original notice was received by your fund 

· any subsequent variations were received by your fund 

· your acknowledgment is provided 
· member account and fund details 

· the total amount of personal contributions that the original notice covers and, of those 

· the amount the member currently intends to claim as a deduction; and
· either the dates the contributions were made, or the income year in which they were made.

This will ensure that your members are able to claim the deductions they are entitled to and that the correct super co-contributions and excess contributions tax outcomes apply to them.
Additional requests for acknowledgment
Where your members have lost, or failed to receive, your acknowledgment they may request a new acknowledgment.
In such circumstances, you can:
· provide them with a copy/duplicate of the original acknowledgment, or
· confirm their original notice is valid and provide them with a new acknowledgment
Section 4

VIRTUAL (ELECTRONIC) FORM 
It is recommended that you include the following message on your website: 

For more information on the conditions which must be met for claiming a deduction, go to www.ato.gov.au and search for "claiming deductions for personal super contributions",
or that you include information on your website which provides further guidance to your members about claiming this deduction.
This section lists matters you need to be satisfied about, and the information you will need to obtain from your members, to enable your virtual (electronic) form to meet the requirements for a notice to be in the approved form. This will be different for an original notice and a variation, as described below:

VIRTUAL FUND FORM FOR ORIGINAL LODGMENT 
OF A NOTICE
Validation Login Process
You need to ensure you have developed an appropriate validation login process which enables you to be satisfied as to the identity of the person, and that they are a member of your fund.
If you are asking your member to provide you with their TFN as part of your validation login process, you will need to ensure that the way you initiate this and how you communicate with your member about this complies with the Privacy Amendment (Enhancing Privacy Protection) Act 2012, which applies from 12 March 2014.  These amendments see the repeal of the current Information Privacy  Principles (IPPs) and the introduction of the new Australian Privacy Principles (APPs) which apply to government agencies and private sector organisations.
If the ATO audits your fund, you need to be able to satisfy us concerning:

· the identity of the person who gave you their notice, including their name, date of birth, TFN, and member client identifier (some funds include the member’s account number in the member client identifier), and

· the date and time when you received the member’s notice. 



You [the fund] need to satisfy yourself that:

1a.   The member made a personal contribution(s) in the financial year in which they intend claiming a 

       deduction, and
  b.   the amount of the personal contribution(s) the member made in that financial year (should be ≥ the     

        amount at 6. 
2     The member has confirmed that they are giving their notice at the earlier of either:

            a.  the date they lodged their income tax return for the income year in which the personal 
                 contributions covered by this notice were made, or
            b.  before the end of the income year after the income year in which the personal 
                 contributions covered by this notice were made.
3     That the member was a member of your fund when the contributions were made, 
                                                                    OR
       That there has been a successor fund transfer and the contribution was made to the original 
fund, 
                                                              OR
That there has been a transfer of the balance of the member's account to your MySuper product   

 and the contribution was made to the original fund.

4. The member has not:
            a.  given an earlier notice which covers all or part of this contribution

            b.  made a partial or full withdrawal, or rolled over part or all of the contribution during the year 
                 (if they have, the maximum valid deduction amount calculation must be done)

            c.  begun a super income stream based on part or all of the contribution

            d.  given you a contributions-splitting application (which you have not rejected) covering the 
                 contribution.
You [the fund] should obtain the following information from your member:

5. The financial year in which their contributions were made which are covered by this notice.
6. The amount of those contributions to be claimed as a tax deduction which are covered by this notice
      (should be ≤ the amount at 1b. and, if applicable, ≤ the maximum valid deduction amount per 4b.)

7.   Electronic signature and date, and a declaration (suggested wording):
      Intention to claim a tax deduction:

      I declare that at the time of lodging this notice:
· I intend to claim the personal contributions stated as a tax deduction, and
· I have not included any of the contributions in an earlier valid notice.

      I declare that I am lodging this notice at the earlier of either:
· before the end of the day that I lodged my income tax return for the income year in which the personal contributions covered by this notice were made, or
· before the end of the income year following the year in which the contribution was made.
      I declare that the information given on this notice is correct and complete.

Warning message advising about possible application of False and Misleading Statement Penalties:
Providing false or misleading information in this notice may result in the ATO imposing an administrative penalty.
8.  Confirmation of receipt (suggested wording):

We confirm that your notice has been submitted.

Please note that submitting this notice: 
(1) Does not guarantee that we will process your request.  You should not claim a deduction 
      unless an acknowledgment is received from us, and
(2) Does not guarantee that your claim for a deduction for your personal super contributions 
      in your income tax return will be allowed by the ATO.  

VIRTUAL FUND FORM FOR VARIATION OF A

NOTICE OF INTENT TO CLAIM OR VARY A DEDUCTION FOR PERSONAL SUPER CONTRIBUTIONS  (VARIATION NOTICE)
Validation Login Process

You need to ensure you have developed an appropriate validation login process which enables you to be satisfied as to the identity of the person, and that they are a member of your fund.

If the ATO audits your fund, you need to be able to satisfy us concerning:

· the identity of the person who gave you their variation notice, including their name, date of birth, TFN, and member client identifier (some funds include the member’s account number in the member client identifier), and

· the date and time when you received the member’s variation notice. 

You [the fund] need to satisfy yourself that:
1. The member was a member of your fund when they gave you the previous notice







OR

That there has been a successor fund transfer and the previous notice was given to the original fund







OR

That there has been a transfer of the balance of the member's account to your MySuper product and 
a valid notice was given to the member’s original fund.

2. The member has confirmed that:

a. They are giving their variation notice at the earlier of either:

i. the date they lodged their income tax return for the income year in which the personal contributions covered by this notice were made, or
ii. before the end of the income year after the income year in which the personal contributions covered by this notice were made, 
or
b. They have lodged their income tax return and the ATO has disallowed their personal super deduction.

3. The member has not:

a. made a partial or full withdrawal, or rolled over part or all of the contribution during the year (if they have, the maximum valid deduction amount calculation must be done)

b. begun a super income stream based on part or all of the contribution

4. That the member is reducing the amount they want to claim as a tax deduction.

You [the fund] should obtain the following information from your member: 

5. The financial year in which the contributions were made, which are the subject of this variation 

     notice.
6. The amount of the personal contributions the member made in that financial year (should be ≥ the 
     amount at 7).
7. The amount of the contributions originally stated to be claimed as a tax deduction, on their original      

     notice.

8. The amount of the contributions the member will now be claiming as a tax deduction   
    (should be < the amount at 7 and, if applicable, ≤ the maximum valid deduction amount per 3a.).
9. Electronic signature and date, and a declaration (suggested wording):
Variation of previous valid notice of intent:
I declare that at the time of lodging this notice, I intend to claim the personal contributions stated as a tax deduction.

 I declare that I wish to vary my previous valid notice for these contributions by reducing the   

 amount I advised in my previous notice and I confirm that either:

· I have lodged my income tax return for the year in which the contribution was made, prior to the end of the following income year, and that this variation notice is being lodged before the end of the day on which the return was lodged, or

· I have not yet lodged my income tax return for the relevant year and this variation notice is being lodged on or before 30 June in the financial year following the year in which the personal contributions covered by the notice were made, or

· the ATO has disallowed my claim for a deduction for the relevant year and this notice reduces the amount stated in my previous valid notice by the amount that has been disallowed  
 I declare that the information given on this notice is correct and complete.


Warning message advising about possible application of False and Misleading Statement Penalties:
Providing false or misleading information in this notice may result in the ATO imposing an administrative penalty.
10.  Confirmation of receipt (suggested wording):

We confirm that your variation notice has been submitted.

Please note that submitting this variation notice: 
(1) Does not guarantee that we will process your request.  You should not claim a deduction    

      unless an acknowledgment is received from us, and
(2) Does not guarantee that your claim for a deduction for your personal super contributions 
      in your income tax return will be allowed by the ATO.  
�  Record-keeping obligations are dealt with in section 35A of the Superannuation Industry (Supervision) Act 1993 and section 262A of the Income Tax Assessment Act 1936. The requirements and timeframes under those two sections are imported into paragraph 12(4)(c) of the Electronic Transactions Act 1999 which creates this further requirement to keep the four dot points listed below.
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